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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE No.2 
SONITPUR :: TEZPUR 

 

TITLE SUIT (PROBATE) No.  26  OF   2009 

[Arising out of Misc (P) Case No. 80 of 2003] 

 

Sri Pulak Jyoti Bhuyan, 
S/O Late Molan Chandra Bhuyan, 
of Kamarchuburi, Tezpur Town, 
P.O. and P.S Tezpur,  
District: Sonitpur, Assam.                             ... Plaintiff/Petitioner 

-versus- 
 

(1) Sri Munindra Bhuyan, 
S/O  Late Molan Chandra Bhuyan, 
of Kamarchuburi, Tezpur Town, 
P.O. and P.S Tezpur, District: Sonitpur ,Assam ................... Respondent 
 
 
Others opposite parties in the Misc (P) Case No. 80 of 2003 
 
(2) Sri Dimbeswar Bhuyan 
S/O Late Molan Chandra Bhuyan 
Kahilipara, Janak Nagar, 
P.O- Kahilipara 
Dist- Kamrup, Assam 
 
(3) Sri Dilip Bhuyan (Missing) 
S/O Late Molan Chandra Bhuyan 
 
(4) Smti. Nilima Bhuyan Pathak 
W/O Jagadish Pathak 
St. Marry’s College, Shillong, 
Upper Lasumiya, Meghalaya (Shillong) 
 
(5) Smti. Sili Bora, 
W/O Late Kanak Bora 
Vill- Hatbor, Koliabor 
P.O-Koliabor, P.S- Bharaligaon 
Dist- Nagaon, Assam 
 
(6) Smti. Korobi keot 
W/O Sri Ramani Keot 
ASTC, Dhekiajuli (Office), 
P.O and P.S- Dhekiajuli 
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Dist- Sonitpur, Assam. 
 
(7) Smti. Anima Sil 
W/O Darikanath Sil 
Vill- Ketekibari, P.O- Tezpur 
Mouza Bhairabpad, Dist. Sonitpur. 
 
(8) Smti. Ranu Borah 
W/O- Bhudhar Bora, 
Chandiram Bora Path, 
P.O and P.S- Tezpur, 
Mouza Bhairabpad,  
Dist. Sonitpur.                                          ...Defendants/Respondents. 
  

Advocate for the Plaintiff: Sri Subhash Ch Acharjee 

Advocate for the Respondent: Sri Amiya Saikia, Sri K.K.Sharma 

Date of Argument : 2.2.2015, 10.7.2015 

Date of Judgment : 27.7.2015 

   

     J U D G M E N T 

 

1. The instant title suit has its origin in Misc (P) Case No. 80 of 2003. The 

Miscellaneous case was filed by the Petitioner/Plaintiff for grant of probate in 

respect of the Will dated 10.02.1995 executed by the Testator, Late Molan 

Chandra Bhuyan under section 276 of the Indian Succession Act. In the said 

miscellaneous application (subsequently amended by inserting four daughters of 

the testator as party respondents), it was stated that the testator, Late Molan 

Chandra Bhuyan left behind the following as his legal heirs, namely, 

1.Sri Pulakjyoti Bhuyan (son) 

2.Sri Dimbeswar Bhuyan (son) 

3.Sri Dilip Bhuyan (son) 

4.Sri Munin Chandra Bhuyan (son) 

5.Smti Nilima Bhuyan Pathak (daughter) 

6.Smti Sili Bora (daughter) 
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7.Smti Korobi Keot (daughter) 

8.Smti Anima Sil (daughter) 

9.Smti Ranu Bhuyan (daughter). 

 

2. Upon notices being issued, Opposite Party Nos. 1 and 2 entered 

appearance.   The Opposite party No. 2,  6 and 7 inspite of appearance did not 

enter appearance. The instant case proceeded exparte against Opposite Party 

No. 3, 4, 5 and 8. Only Opposite Party No.1 came forward to contest the 

application for grant of probate and, as such, the present Title Suit was 

registered u/s 295 of the Indian Succession Act.  

       

 3. The petitioner has stated that the WILL dated 10.02.1995 was duly 

signed by the Testator and registered in the Sub-registry Office, Tezpur and the 

petitioner was named the Executor of the said WILL. The petitioner has further 

stated that wife of late Molan Chandra Bhuyan, namely, Tankeswari Bhuyan had 

long since expired. It has been further stated that by the said WILL, Late Molan 

Chandra Bhuyan bequeathed 1 katha and 7 lessa of land with standing house 

thereon covered by P.P No. 248, Dag No.196 situated at Kamarchuburi Part-I, of 

Tezpur Town, Mouza Bhairabpad, bounded on the North by Municipality Road, in 

the South by Land of late Bhudar Bhuyan and House, in the East by Land of Late 

Bhudar Bhuyan and House and in the West by Anna Saikia. 

 

4. The Opposite Party No. 1/ Respondent filed his written objection in Misc. 

Probate Case No. 80/2003 on 04.08.2004 stating, inter alia, the alleged WILL 

dated 10.02.1995 was not executed by Molan Ch. Bhuyan and it was not his last 

Will and testament and that their father did not bequeath the land and house to 

the petitioner. It has been stated that the said WILL was manufactured, false 

and fabricated and the same was registered in the Office of the Sub-Registrar by 

im-personification to deprive the other legal heirs. OP No. 1 further stated that 

the petitioner was not in actual possession of the said property, in as much as, 

the OP No. 1 was also residing in part of the said house. The OP No. 1 stated 

that in the year 1995 Molan Ch. Bhuyan aged about 102 years, was totally bed 
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ridden, had lost 80 percent of eye sight and had become incapable of 

understanding and was not of sound health/mind, as required in law. OP No. 1 

stated that the petitioner was not entitled to probate as the conditions provided 

in Section 59 of the Indian Succession Act, 1925 had not been fulfilled. The WILL 

has not been duly attested as required in law and hence void ab-initio and, as 

such, the petitioner was not entitled to the grant of probate and the petition was 

liable to be dismissed with costs. 

 

5. It is to be mentioned herein that pursuant to the said objection being 

filed wherein it was also stated that the four daughters of Late Molan Ch. Bhuyan 

had not been impleaded, and, pursuant thereto, the said four daughter were 

made party respondents and notices were duly served on them. However, none 

of them came forward to contest the petition.  

 

6. On the basis of the pleadings, the following issues were framed for 

adjudication on 27.05.2009, that is:  

(i) Whether the petition under Section 276 of Indian Succession Act for grant 

of probate is maintainable in the present form ? 

(ii) Whether the purported WILL dated 10.02.1995 was actually executed by 

Molan Chandra Bhuyan or the said WILL is defective being obtain by 

impersonation of Late Molan Chandra Bhuyan? 

(iii) Whether the purported WILL is the last WILL executed by Late Molan 

Chandra Bhuyan? 

(iv) Whether the purported WILL was executed in sound health and mind and 

out of free will and consent of Late Molan Chandra Bhuyan? 

(v) Whether the petitioner is legally entitled to grant of probate of the WILL? 

(vi) To what relief(s) the parties are entitled? 

          

Decision and Reason thereof : 

 

7. Issue No. 1 :  Section 276 of the Indian Succession Act provides for the 

contents of the application for the grant of probate. Section 280 of the Act 
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provides that the petition shall in all cases be subscribed by the petitioner and be 

verified by the pleader, if any. Again Section 281 of the Act provides that : 

“Where the application is for probate, the petition shall also be verified 
by at least one of the witnesses to the will (when procurable) in the 
manner or to the effect following namely. 
 
“I (C.D.), one of the witnesses to the last will and testament of the 
testator mentioned in the above petition, declare that I was present and 
saw the said testator’ affix his signature (or mark) thereto (or that the 
said testator acknowledge the writing annexed to the above petition to be 
his last will and testament in my presence). “ 
 

 Perusal of the petition for probate shows that the application has not been 

verified by any of the alleged attesting witnesses. 

 

 It is now settled that the form provided under S. 281 is directory and a 

guideline.  The Act nowhere says that if the verification is not in accordance with 

S. 281 then the petition is liable to be rejected. The provision about verification 

of the petition has been held to be recommendatory and not mandatory.  

 

 Hence, it is held that though the petition ought to have been verified u/s 

281 of the Act, nevertheless the same is not fatal to the proceedings. 

 
 

8. Issue No. 2, 3 and 4 : 

All the said issues being inter-related are taken up together for the sake 

of convenience and brevity. 

 

The Plaintiff in support of his case filed his Evidence-on-Affidavit and 

adduced evidence of two other witnesses whereas, the defence adduced 

evidence of two witnesses. 

 

 PW 1, the petitioner, Sri Pulakjyoti Bhuyan, filed his evidence on affidavit 

reiterating the facts as stated in the petition and further stated that his father, 

Molan Chandra Bhuyan (since deceased) executed the WILL on 10.02.1995 in the 

presence of the attesting witness namely, Shri Sarat Deka, Sri Prabin Mahanta 
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and Shri Bimal Kumar Basu who signed and attested the same, evidencing due 

execution thereof. 

 

9. The petitioner/PW 1 further stated that he had been in exclusive physical 

possession of the land and house bequeathed upon him by his father and he 

being the sole beneficiary had applied for grant of probate. PW 1 stated that 

since he was the one who had taken care of his father till his last, his father had 

left the property described in the WILL, in his favour. 

 

10. In support of his pleadings,  PW 1 exhibited, the WILL executed by Molan 

Chandra Bhuyan being Deed No.3 of 1995 dated-10.02.1995 as Ext.1, signature 

of his father as Ext.1 (1) and 1 (2), Thumb impression of his father as Ext.1(3) 

and 1(4), Signature of the witness Shri Sarat Deka as Ext.1(5), signature of the 

witness Shri Prabin Mahanta as Ext.1(6), signature of the witness Shri Bimal 

Kumar Basu as Ext.1(7), Death certificate of Molan Chandra Bhuyan as Ext.2 

 

11. In cross examination, PW 1 stated that the instant petition was filed after 

one year two months (03.06.2003) of the death of his father who had expired on 

02.02.2001. PW 1 stated that the Assam Type House with four rooms which was 

the subject matter of the WILL, was partly (two rooms) in possession of the OP 

No. 1.  However, the OP No. 1 did not reside in those two rooms. PW 1 stated 

that in the year 2003 the OP No. 1 constructed another house over the land 

given to him by their father and he was, since then residing there. PW 1 stated 

that in the two rooms in possession of the OP No. 1, the OP No. 1 took tuition in 

one room and other room was locked. PW 1 stated that his father was about 100 

years of age and he could not say about the evidence of PW 3, Sri Prabin 

Mahanta who had stated the age of the Testator to be 80 years. PW 1 stated 

that he could not say where Ext. 1 was written and it was Sri Jogesh Pal, the 

clerk who had given him the receipt of the Office of the Registrar in the year 

1998 and informed him about the WILL after which, he collected the WILL from 

the Office of the Registrar. PW 1 stated that after he collected the original WILL 

he asked his father about the same who confirmed the execution of the WILL in 
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his favour. PW 1 stated that after his father’s death he had shown the WILL to 

his elder brother who had read the WILL in presence of all other family 

members. PW1 stated that he had not adduced evidence of his elder brother who 

resided in Guwahati. PW 1 stated that it is only on 08.12.2009 that he filed the 

original WILL in the Court. It was further stated that his father had good relation 

with his children and since his father resided with him, he had given the property 

described in the WILL. PW 1 denied the suggestion that he had not informed 

other family members about the WILL before filing of the instant case, that on 

the date of the execution of the WILL the testator was not in a position to come 

to the Registrar Office and execute the WILL, that the WILL was manufactured, 

that since 1995 his father was ailing. 

 

12. PW 2, Sri Sharat Deka filed his evidence on affidavit stating inter alia, that 

testator Molan Ch Bhuyan (since deceased) was known to him since long and he 

was like his elder brother. PW 2 said that Molan Chandra Bhuyan called him to 

the office of the Sub- Registrar, Tezpur to be a witness to his last WILL. PW 2 

stated that he was one of the attesting witness to the WILL being Deed No. 3 of 

1995, dated 10.02.1995, executed by late Molan Chandra Bhuyan.  PW 2 further 

stated that Late Molan Chandra Bhuyan executed the said WILL on 10.02.1995 in 

his presence and in presence of two other witnesses, namely, Shri Bimal Kumar 

Basu and Shri Prabin Mahanta,  before the Sub-Registrar, Sonitpur, Tezpur. PW 2 

stated that Late Molan Chandra Bhuyan executed his WILL by putting his 

signature and thumb impression on it. PW 2 further stated that Late Molan 

Chandra Bhuyan executed the said WILL in sound mental health by 

understanding fully the contents of the WILL and without any coercion, fraud, or 

undue influence, in favour of the petitioner/  Shri Pulakjyoti Bhuyan.  PW 2 

further stated that by the said WILL the deceased testator Molan Chandra 

Bhuyan bequeathed all his movable and immovable properties in favour of Shri 

Pulakjyoti Bhuyan, the petitioner as the sole beneficiary and universal legatee of 

the said WILL. PW 2 further stated that Shri Pulakjyoti Bhuyan had taken care of 

his father Molan Chandra Bhuyan, till his death.  
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13. PW 2 proved the WILL dated 10.02.1995 as  Ext 1 wherein he proved the 

signature of Molan Ch Bhuyan as Ext 1(1) and Ext 1 (2), thumb impression of 

Molan Ch Bhuyan as Ext 1(3) and 1(4), signature of Sarat Ch Bhuyan as Ext 1(5),  

his own signature as a attesting witness as Ext 1(6) and signature of Bimal Kr 

Basu as Ext 1(7).  

 

14. In cross examination PW 2 stated that he had been working as Tarani 

(Clerk) in Tezpur Court since 1964. PW 2 stated that Bimal Bose had written Ext. 

1 and he had signed as attesting witness on Ext. 1 on being requested by Late 

Molan Ch. Bhuyan. PW 2 stated that testator was known to him since 25 years 

but he had never visited his house. PW 2 stated that after the WILL was written, 

advocate’s clerk Junu (since expired) read over the contents of the Will. PW 2 

stated that Junu’s good name was Bimal Kumar Basu and since he was also 

working as a Mohori in the Tezpur Court for the past 25-30 years and had one of 

the best handwriting, PW 2 recognized his handwriting. 

15. PW 2 later stated that the writing of Ext. 1 was not of Junu @ Bimal 

Kumar Basu. PW 2 stated that the petitioner was not known to him. PW 2 further 

stated that the testator did not put his signature on the WILL before him and he 

signed after the testator had put his signature. PW 2 stated that he signed on the 

WILL in the room of the Tarani Sanstha/ Office and he had not gone to the office 

of the Registrar. PW 2 denied the suggestion that Ext. 1 was not written by Bimal 

Kumar Basu and that he put his signature Ext. 1(5) on request of Pulakjyoti 

Bhuyan. 

 

16. PW 3, Shri Prabin Mahanta also filed his evidence-on- affidavit stating 

inter alia, that Molan Chandra Bhuyan whom he treated as an elder brother had 

requested him to go to the Sub- registry office, Tezpur and be a witness to his 

WILL executed on 10.02.1995. PW 3 further stated that Late Molan Chandra 

Bhuyan executed the said WILL on 10.02.1995 in his presence and in presence of 

two other witnesses, namely, Shri Bimal Kumar Basu and Shri Sarat Deka before 

the Sub-Registrar, Sonitpur, Tezpur. PW 3 stated that Late Molan Chandra 
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Bhuyan executed his WILL by putting his signature and thumb impression on it. 

PW 3 further stated that Late Molan Chandra Bhuyan executed the said WILL in 

his sound mental health by understanding fully the contents of the WILL and 

without any coercion, fraud, or undue influence, in favour of the petitioner Shri 

Pulakjyoti Bhuyan. PW 3 further stated that by the said WILL the deceased 

testator, Molan Chandra Bhuyan bequeathed all his movable and immovable 

properties in favour of Shri Pulakjyoti Bhuyan/the petitioner as the sole 

beneficiary and universal legatee of the said WILL. PW 3 further stated that Shri 

Pulakjyoti Bhuyan had taken care of his father Molan Chandra Bhuyan till his 

death.  

 

17. PW 3 proved the WILL as Ext 1, the signature of Molan Ch Bhuyan as Ext. 

1(1), Ext. 1 (2), his thumb impression as Ext 1(3) and 1 (4), signature of Sri 

Sarat Deka as Ext 1 (5), signature of Bimal Kr Basu as Ext 1 (7) and his own 

signature as Ext 1(6). 

 

18. In cross examination, PW 3 deposed that he had known the testator since 

the year 1973-74. PW 3 stated that he had never used “Das” as his surname and 

had always used “Mahanta”. PW 3 stated that Ext. 1(6) was his signature. PW 3 

denied the suggestion that the name of the witness No. 2 in Ext. 1 was written 

as Prabin Das and that Ext. 1(6) was not his signature. PW 3 stated that Molan 

Ch. Bhuyan had called him to the Office of the Sub Registrar to sign the WILL as 

witness and accordingly he had gone and signed as attesting witness to the 

WILL, Ext. 1. PW 3 stated he knew that Jogesh Ch. Paul, an advocate’s clerk had 

written the WILL. PW 3 stated that in the year 1995 when he was practising as 

an Advocate in Tezpur Court he went to the Office of Sub Registrar along with 

Jogesh Paul and the Executor and he returned to the Court after signing as 

Witness on Ext. 1. PW 3 denied the suggestion that since he had good relation 

with the petitioner he had deposed falsely to the effect that Ext. 1(6) was his 

signature. 
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19. The Respondent, Shri Munindra Bhuyan filed his evidence-on-affidavit as 

DW 1, stating inter alia that, Late Molan Chandra Bhuyan their father, had not 

executed and registered the WILL in favour of the petitioner. The registered 

WILL being Deed No.3 dated 10.02.1995 registered at Tezpur Sub-Registry Office 

was a forged and manufactured document and the same was done by the 

petitioner with an ill motive to grab the property. The Respondent stated that 

their father, Molan Chandra Bhuyan expired on 02.02.2001 at the age of 88 

years. He was serving as Head Keeper in Mental Hospital at Tezpur and retired 

from his service in the year 1968. At that time, the retirement age was 55 years. 

Calculating his age on this count, the age of their father at the time of his death 

was 88 years and in the year 1995 he was  of 82 years of age.  

 

20. DW 1 stated that from the registered WILL exhibited in the case, it was 

seen that age of the person who executed the WILL was mentioned as 102 

years. DW 1 stated that the latter, clearly reveals that their father Molan Chandra 

Bhuyan had not executed the WILL and the petitioner  got the WILL executed by 

someone else in the name of Molan Chandra Bhuyan. It was further stated that 

the petitioner only out of greed and illegal motive to grab the landed property, 

had manufactured the WILL through someone in the name of Molan Chandra 

Bhuyan. DW 1 further stated that after retirement, their father Molan Chandra 

Bhuyan was suffering from various disease and his health condition had 

deteriorated day by day. DW 1 stated that their father also faced eye ailment 

since the year 1990 and he had lost 80% of his eye sight till the year 1995 and 

was not able to read and write. Due to his old age ailments and loss of eye sight, 

since the year 1993 he was completely bed ridden and faced loss of 

understanding. For the said reason, stated DW 1, it was not possible for him to 

go to office of the Registrar and execute the Will in question on 10.02.1995 that 

too without knowledge and consent of other heirs. DW 1 stated that their father 

was a gentle person and loved all his children equally and so no cause or reason 

ever arose to execute the WILL in favour of the petitioner bequeathing all his 

property in his favour. 
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21. DW 1 further stated that with ill motive, the petitioner in his cross 

examination had falsely deposed that “the opposite party has constructed 

another house on 2003 over the land given to him by his father and he is 

residing there since then”. DW 1 stated that in fact, he had purchased a land 

from its owner, Sri Damudar Goswami and Sri Niranjan Goswami  in the year 

1982 vide Registered Sale Deed No. 4284 dated 31.12.1982 and constructed a 

house thereon and shifted in his constructed house with his family in the year 

2004 and since then he was residing there. DW 1 further stated that though he 

had shifted to his newly constructed house in the year 2004, a portion of his 

parental house (two rooms with kitchen, common latrine) was still in his 

possession and he was using the portion for imparting tuition to students and his 

bed, almirah and house-hold goods were still there. 

22. In cross examination DW 1 said that it was correct that apart from him, 

none of his siblings had filed any objection to the instant petition. DW 1 stated 

that in the house in question, two rooms were under his possession. DW 1 stated 

that just before his father expired, the petitioner was looking after and 

maintaining his father. DW 1 denied that the WILL was executed by his Late 

Father. DW 1 stated that he had not given any evidence as to how the Will was 

false and manufactured. DW 1 admitted the WILL was registered in the Office of 

the Sub registrar and he could not say whether the petitioner was present at the 

time of registration of the WILL. DW 1 denied the suggestion that he constructed 

his house on the land given to him by his father. DW 1 stated that Pulak worked 

as a salesman in a medical shop. DW 1 denied the suggestion that though the 

petitioner was earning very less, the petitioner alone looked after their father and 

that was the reason why he was made a beneficiary in Ext. 1. 

23. Shri Sushil Kumar Saikia,  DW 2 filed his evidence on affidavit stating, 

inter alia, that Molan Chandra Bhuyan and his family members were very well 

known to him since he used to reside in their neighbourhood. DW 2 stated that 

Molan Chandra Bhuyan died approximately at the age of 89-90 years and he 

assisted the family members of Molan Chandra Bhuyan during cremation etc.   

DW 2 further stated that Molan Chandra Bhuyan was suffering from various 
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diseases and his health condition had deteriorated, day by day. DW 2 stated that 

Molan Ch Bhuyan also faced eye ailments and lost his eye sight. Before his 

death, his back bone was bent and he was not in a position to go anywhere. DW 

2 further stated that, Molan Chandra Bhuyan was a gentle person and loved all 

his children equally and he loved him (DW 2) as his son too and, there was no 

cause or reason for him to execute the WILL in favour of the petitioner alone. 

24. In cross examination DW 2 stated that he resided near the house of 

Molan Ch. Bhuyan in Kamar Chuburi as per his assessment Molan Ch. Bhuyan 

was about 89-90 years of age. DW 2 stated that Munindra Bhuyan later informed 

him about the Will and DW 2 new that other sibling Molan Ch. Bhuyan too had 

objection to the WILL in question. 

25. Before analyzing the testimonies of the witnesses, it would be appropriate 

to reproduce Section 63 of the Indian Succession Act, 1925 and Section 68 of the 

Evidence Act, 1872 which deals with the proof of execution of documents 

required by law to be attested. 

“Section 63. Execution of unprivileged wills :-  The Will shall be attested by two 
or more witnesses, each of whom has seen the testator sign, or affix his mark to 
the Will or has seen some other person sign  the Will, in the presence by 
direction of the testator or has received from the testator a personal 
acknowledgement of his signature or mark, or the signature of the such other 
person and each of the witnesses shall sign the Will in the presence of the 
testator, but it shall not be necessary that more than one witness be present at 
the same time, and no particular form of attestation shall be necessary.  
 
Section 68 Proof of execution of document required by law to be attested:- If a 
document is required by law to be attested, it shall not be used as evidence until 
one attesting witness at least has been called for the purpose of proving its 
execution, if there be an attesting witness alive, and subject to the process of the 
Court capable of giving evidence: 
 
[provided that it shall not be necessary to call an attesting witness in proof of the 
execution of any document, not being a Will, which has been registered in 
accordance with the provision of the Indian Registration Act, 1908 ( 16 of 1908) 
unless its execution by the person by whom it purports to have been executed is 
specifically denied.].” 
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26.  During the course of argument, Ld Counsel for the petitioner, referring to 

the evidence of the attesting witnesses/PW 2 and PW 3, submitted that the 

petitioner had proved the due execution of the Will and, as such, the instant 

petition ought to be allowed. 

 

27. Ld. Counsel for the respondent during the course of argument submitted 

that not only one attesting witness, but both the attesting witnesses having been 

successfully been demolished by the Respondent in their cross examination, 

amongst others, on the point of they having neither seen the testator affix his 

signature/mark on the WILL or having received an endorsement from the 

testator of his signature on the WILL, the instant petition ought to be dismissed, 

in as much as, the due execution of the WILL has been proved, as required in 

law.  

28. Ld. Counsel for the respondent in support of its plea that the Will dated 

10.2.1995 is fraudulent, highlighted the suspicious circumstances which included 

the age and health condition of the testator, which, as per the version of the 

Respondent, did not permit the testator to travel to the office of the Registrar 

and execute the same. Moreover, submitted the Ld Counsel for the Respondent, 

the apparent difference in the actual full name of PW 3 and the name of the 

attesting witness in Ext 1 (6), too, has not been explained by the petitioner. Ld. 

Counsel submitted that the legitimate suspicious circumstances have not been 

satisfactorily explained by the petitioner and hence the purported document 

cannot be accepted as the last will of the testator. Ld. Counsel further submitted 

that the petitioner has failed to discharge the onus of removing the suspicion by 

leading appropriate evidence. Ld. Counsel submitted that on the other hand, the 

respondent/objector has by adducing the evidence of DW 1 and DW 2 discharged 

the burden of proving that the purported will dated 10.2.1995 was executed by 

im-personification.  

29. In support of his submission Ld. Counsel has relied upon, the 

pronouncement of the Hon’ble Supreme Court in Daulat Ram and others versus 

Sodha and ors reported in 2003 SAR (Civil) 57 and by the Hon’ble Gauhati High 
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Court in Siba Gogoi versus Haren Gogoi and Anr (2014) 3 NEJ 242 (Gau). This 

Court has duly considered the judgment relied upon.  I have heard the 

submissions advanced by Ld Counsels for both the petitioner and the respondent. 

 

30. Proof of Will dated 10-2-1995 :-  

 The petitioner, in order to proof the Will has to establish the following 

facts, in the instant case: 

 i) That the Will dated 10-2-1995 is the last will of the deceased/testator Molan 

@ Mulan Ch Bhuyan. 

ii) That the said Will was signed by the testator in the presence of the attesting 

witnesses namely, Sarat Ch Deka (PW 2) and Prabin Mahanta (PW3) or has 

received from the testator personal acknowledgement that he has put his 

signature or mark on the same. 

iii) That the deceased /testator at the time of making the Will was in sound 

disposing mind. 

(iv) That all the three persons had put the signatures on the Will in the presence 

of each other and simultaneously. 

31. The petitioner in order to prove the Will has examined the attesting 

witnesses, Sri Sarat Chandra Deka as PW 2. He has testified that (i) the testator 

called him to the office of the Sub Registrar, Tezpur (ii) that the testator 

executed the Will dated 10.2.1995 in his presence and in the presence of 

B.K.Basu and Prabin Mahanta (iii) that the Will dated 10.2.1995 was executed in 

the office of the Sub Registrar, Tezpur. 

32. Sri Prabin Mahanta, PW 3 too stated in his examination-in-chief that (i) 

testator executed the Will dated 10.2.1995 in his presence (ii) and in the 

presence of PW 2 and B.K.Basu (since deceased), in the office of the Sub 

Registrar, Tezpur. PW 3 has stated that he went to the office of the Sub 

Registrar along with Jogesh Ch Pal @ Paul and the executor. 
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33. In cross examination, PW 2 stated that (a) the testator did not sign in his 

presence (that is, before him) (b) PW 2 signed after the testator had signed (c) 

that he signed on the WILL dated 10.2.1995 in the office of the Tarani sanstha 

(d) that he did not go to the office of the Sub-Registrar, Tezpur (e) that he could 

not say whether the executor put his signature or thumb impression. 

34. From the deposition of PW 2 and PW 3, the purported attesting witness 

the following circumstances appear: 

(i) that testator signed before PW 2 put his signature on the Will 

(ii) that PW 2 signed in the office of the Tarani sanstha and he did not 

go to the office of the Sub registrar, meaning thereby that when PW 2 

signed on the Will in the office of the Tarani sanstha, the purported 

signature of the testator was already there.  

(iii) If the signature of the testator was already there in the Will , the 

question of the testator signing in the presence of PW 3 in the office of 

the Sub registrar does not arise. 

(iv) the alternative of “receiving from the testator personal 

acknowledgement of his signature or mark”, does not come into play in 

the instant case, as PW 3 has stated in his examination-in-chief that the 

testator executed in his presence.  

(v) Again, PW 3 “receiving from the testator personal 

acknowledgement of signature of such other person” (/ PW 2) does not 

come into play, since PW 3 has stated that the testator signed in presence 

of PW 2, PW 3 and B.K.Basu (since deceased) in the office of the Sub 

Registrar. Alternatively, PW 3 has not even stated that PW 2 accompanied 

them to the Sub Registrar office or that the testator, in fact, gave 

acknowledgement to him of the signature of PW 2.  

(vi) PW 2 has stated in examination in chief that late B.K. Basu [the 

third person whose signature is exhibited as Ext 1 (7)] signed in his 

presence and in the presence of the testator in the Sub Registrar office 
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but as already stated PW 2 never went to the sub registrar’s office , 

hence the said statement has been belied by PW 2 himself.  

Hence, it is seen that the evidence of PW 2 and PW 3 are 

diametrically opposite from each other, giving rise to suspicion, which has 

not been dispelled by the petitioner. 

(vii) Again, coming to the identify of PW 3. PW 3 has admitted that he 

never used “Das” as his sir-name but nevertheless, he has gone and 

identified Ext 1 (6) to be his signature. Ext 1 (6) on bare perusal reads as 

“Prabin Das” (in vernacular) and not as “Prabin Mahanta”. Though PW 3 

has denied the suggestion that “Prabin Das” is not endorsed in Ext 1 (6) 

but the said factually correct position which is apparent on the face of Ext 

1, cannot be said to be said to be incorrect only because there is denial 

on the part of the witness.  

Therefore, the said suspicious circumstance too, has gone un-

explained by the petitioner.    

35. A con-joint reading of the evidence of PW 2 and PW 3 brings out two 

diametrically opposite propositions. One being that, the Will was signed in the 

office of the Sub Registrar and the signatures of the testator and the two 

attesting witnesses being signed in the presence of each other and 

simultaneously. And the second being that, the Will was signed in the Tarani 

Sanstha where only the testator and PW 2 were present and they signed in 

presence of each other. Signature of PW 3 on the Will is held to be doubtful. 

Again, as stated hereinbefore, it is not the case of the petitioner that PW 3 

received acknowledgment of the signature of PW 2 on the Will from the testator, 

since admittedly, PW 2 never presented himself in the office of the Sub Registrar. 

In fact, PW 2 has even gone to the extent of deposing that he could not say 

whether the testator put his signature or thumb impression on Ext 1. Though in 

Ext 1, Will it is stated that the writer/scribe was “Jogesh Pal”, but PW 2 went on 

to depose that Junu @ Bimal Kumar Basu was the scribe. 
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36. Hence, in view of the contradictory stand, as elicited after cross 

examination, this Court has no hesitation in holding that the petitioner has not 

been able to prove the due execution of the Will through PW 2 and PW 3.  

37. From the record it is revealed that cross examination of PW 2 was 

recorded on 10.9.2013 and that of PW 3 was recorded on 18.1.14. In spite of the 

materials on record as elicited in cross examination of PW 2, the petitioner has 

made no attempt to clear the doubt which may linger in the mind of the Court 

from the contradictory testimonies of the purported attesting witnesses. The 

suspicious circumstance has not got removed on account of none discharge of 

burden by the petitioner.  

38. Coupled with the above, the sole objector/respondent has produced the 

evidence of DW 2 who has categorically stated that the testator’s back bone was 

bent and he was not in a position to go anywhere. 

39. If the testimony of the attesting witnesses is examined it becomes clear 

that the purported Will of the deceased/testator has not been signed by the 

deceased/testator along with the attesting witnesses. Again it is doubtful that the 

two attesting witnesses and the testator were present at the time of signature or 

the testator had acknowledged his signature in presence of each of the 

witnesses.  

40. From the above it follows that it cannot be said with certainty that the 

Will dated 10-2-1995 is genuine and it has been proved in accordance with 

Section 63 of the Indian Succession Act R/W Section 68 of the Evidence Act. 

41. Having held so, the question whether the testator was at the relevant 

time, of sound disposition or not is inconsequential. Though, the evidence of DW 

2 raises doubt as to the testator’s physical ability, no proof as such, of his mental 

unawareness has been placed before his Court.  

42. Again, having held that the petitioner has not been able to prove the Will 

dated 10.2.1995 in accordance with law, it cannot be said that the said Will was 

the last Will of the testator.   
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43. Issue No.5 : 

In view of the discussion aforesaid this Court is of the considered view that 

the following broad factors emerged from the analysis of the evidence : 

(i) That the petitioner has not been able to prove the Will dated 

10.2.1995/Ext.1. The said Will has not been proved on account of the fact 

that the testimony of PW 2, Sri Sarat Deka and PW 3, Sri Prabin Mahanta are 

dramatically opposite.  

(ii) That the testimony of PW 2 and PW 3 do not corroborate on material 

particulars with regard to the place of signing the will, as required in law, that 

is, the deceased/testator and two attesting witnesses signed simultaneously. 

(iii) That the testimony of PW 3 with regard to his signature is doubtful, as his 

personal name, is not the same as the name which appears in the Will (as a 

attesting witness). The difference being so apparent that is can be safely 

concluded that Ext 1/Will does not bear his signature.  

(iv) Even if the testimony of PW 3, Sri Prabin Mahanta is accepted to be true, 

it is clear that he signed the Will after the testator had signed and when the 

signature of Sri Sarat Deka was already present, (in as much as, according to 

PW 2 he signed after the testator signed and he did not go to Sub registrar 

office), however there is no evidence of PW 3 that the he received personal 

acknowledgement by the testator of his own signature or the signature of PW 

3, or for that matter, B.K.Basu (since deceased). The requirement of law, 

therefore, is not met. 

44. In the ultimate analysis, it is held that the petitioner has not only failed to 

prove the Will but also failed to dislodge the suspicious circumstances, which 

makes the Court to believe that it is highly unsafe to assume that the Will has 

been executed by the deceased/testator or that it is proved in accordance with 

law.  

45. Issue No. 5 is therefore decided against the petitioner. It is held that the 

petitioner is not entitled to Probate. 
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46. Issue No.6 : 

Accordingly, it is held that the petitioner is not entitled to any relief. The 

petition therefore, stands dismissed. 

  

O R D E R 

47. Petitioner/Plaintiff’s suit is dismissed on contest with cost. 

48. Prepare the decree accordingly within 15 days from today. 

 Given under my hand and seal of this Court on this the 27th  day of July, 

2015. 

      Additional District Judge-2 

       Sonitpur, Tezpur 
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APPENDIX 

(A) Plaintiff’s Witness 

(B) PW 1, Sri Pulakjyoti Bhuyan  

PW 2, Sri Sharat Deka, 

PW 3, Shri Prabin Mahanta, 

(C) Plaintiff’s Exhibits 

Ext. 1 WILL executed by Molan Chandra Bhuyan being Deed No.3 

of 1995. 

Ext.1 (1) and 1 (2) signature of Molan Chandra Bhuyan, 

Ext.1(3) and 1(4) Thumb impression Molan Chandra Bhuyan, 

Ext.1(5) Signature of Shri Sarat Deka, 

Ext.1(6) signature of Shri Prabin Mahanta  

Ext.1(7) signature of witness Shri Bimal Kumar Basu, 

Ext.2 Death certificate of Molan Chandra Bhuyan.  

 

(D) Defendants witness 

DW 1,Shri Munindra Bhuyan. 

DW 2, Shri Sushil Kumar Saikia 

 

 (E)  Defendants Exhibit  

NIL 

 

 

       Additional District Judge-2 
              Sonitpur, Assam. 

 


